IHopsinok paccMoTpeHus el 0 NPECTYIVICHUAX NMPOTUB KOPOJIEBCKOM BJIACTH
B FTePMAaHCKHX «BapBapcKux KopoJjescrBax» VI-IX BB. H.D.
C. B. CannukosB

B wu3yyeHMM HCTOpPUM TOCYIAapCTBEHHBIX HHCTUTYTOB M IIpaBa OCTAaETCs
HEJOOLICHEHHOM  poib  M3Yy4eHUs CyJeOHOro Impouecca Kak  sIBJICHUS,
IO3BOJISIFOIIETO0 HE TOJBKO PEKOHCTPYMPOBATH JJEMEHTHI IPABOBOW CUCTEMBI
oOIIECTBa, HO U YTOYHUTH KYJbTYpPHBIE, HACOJOTUYECKHE, U TTOJUTUKO-TIPABOBbIE
OCHOBaHMsI TOI'O MM MHOT'O MOJIMTUYECKOr0 pexuma. JJanHas npobiieMa 0cOOEHHO
aKTyaJlbHa Ha HACTOAIEM JTalne HUCTOPUYECKUX HCCIENOBAaHUM, KOraa
OTE€YECTBEHHBIE ABTOPHI BIUIOTHYIO MPHUOJIM3WINCH K NEPECMOTPY B3IJISI0B Ha
TIPAaBOBYIO CYIHOCTh HHCTHTYTOB PAHHECPEIHEBEKOBOI FOCY1aPCTBEHHOCTH .

[{enpr0 HACTOALIETO MCCIENOBAHUS SBISIETCS PEKOHCTPYKLMS M aHAJIU3
MOpsIKA PACCMOTPEHUS J€JI O MPECTYIUICHUSIX IPOTUB KOPOJIEBCKOM BIJIACTU B
paMKax TIE€pPMaHCKUX «BapBapckux KoposnescTB»  VI-IX BB.” 3ajauamu
HCCIICIOBAHUS  SIBJISIFOTCS  PEKOHCTPYKLHST Ha OCHOBAaHMM CYLIECTBYIOLIMX
MPaBOBBIX MAMATHUKOB ATANOB CyJIeOHOr0 Mpoliecca Mo JeiaM O MPecTyIUICHUX
IIPOTUB KOPOJEBCKOW BJIACTH, BBISABICHUE [OJHOMOYHUM CTOPOH JIaHHOIO
rpoluecca, aHallu3 BIMSHHAS HOPM PHUMCKOIO IIpaBa M TIE€PMAHCKUX IIPABOBBIX
oOblYaeB Ha XapakTep MpPEACTaBICHUN O TMpUPOJIE paccMaTpUBAEMbIX
MIPECTYIUICHUM U MOPSAJOK PACCMOTPEHUS CBSA3AHHBIX C HUMU JEJI.

CriekTp NpecTyIUIeHHH, OTHOCUMBIX K causa regis (KOpOJIEBCKOMY JEIy)
ObLI JOCTaTOYHO ILIMPOK, M TMpEeTepIieBal OIpEAesICHHbIE W3MEHEHHUS B XOJe
ABOJIIOLIMM CAMOI'0 MHCTUTYTa KopoJieBckod Binactu. HauOosee cyniecTBEeHHBIMU
MPECTYILUICHUSIMU TIPOTUB KOPOJIEBCKOM BIJIACTH, KOTOPBIE IIPOCICKUBAIOTCI Ha
OCHOBAaHUM KOMIIAPATUBHOIO AaHajdu3a TIEPMAHCKUX IIPABOBBIX IIAMSITHHUKOB,
SABJSAIOTCSA IOKYLIEHME Ha >KU3Hb KOPOJIs, 3aXBaT KOPOJIEBCKOW BJIACTU HWIIH
[IPUCBOCHUE KOPOJIEBCKUX [OJHOMOYMH, HApYLIEHUE KOPOJIEBCKOIO MMUPA,
OpraHu3anusi MsTEXa, IPUBEICHUE BparoB B KOPOJEBCTBO WJIM YKPBIBAHUE
IIMHOHOB, IMOCATAaTEIbCTBO HA KOPOJIEBCKOE MMYILECTBO, a TaKKe OCKOpOJIeHHe
KOpoHbl. He00X0IMMO OTMETHTH, UTO KOMILJIEKC MPEACTABICHHUM O MPECTYIICHUAX
IIPOTUB KOPOJIEBCKOU BIIACTHU, OTPAXKEHHBIM B FTEPMAHCKUX IIPABOBBIX ITAMATHUKAX,
OCHOBAH Ha CHHTE3€ IIPAaBOBBIX HIeii FePMAHCKOT0 H PUMCKOTO POHCXOMKICHUS .

' Cm.: I'me6oB A.T'. O HEKOTOPHIX OCOGEHHOCTSIX PaHHECPEIHEBEKOBOH rOCYIaPCTBEHHOCTH B 3amanHoii Espore //
Bnacte, 00miecTBo, HHAMBU B cpeaHeBekoBoil EBpome. M, 2008. C.11-19.

? HeoBXOIMMO OTMETHTh, UTO NPECTYILUICHHsS MPOTHB KOPOJEBCKOI BJIACTH MONYYMIH TOAPOGHOE OCBELICHHE B
padorax @. C. JIupa, uzpanssix B 1950-60-x rr. npouwtoro cronerust (Lear F. S. Treason and related offenses in the
Anglo-Saxon Dooms. Houston, 1950; Lear F. S. Treason in Roman and Germanic law: collected papers. Houston,
1965, u np.). B paborax, NMOCBSIIEHHBIX aHAM3y Pa3JIMYHBIX ACHEKTOB CPETHEBEKOBHIX CYNEOHBIX MPOIIECCOB
(Bartlett R. Trial by fire and water: the medieval judicial ordeal. 1986; Lea H.C. Superstition and Force: Torture,
Ordeal, and Trial by Combat in Medieval Law. New York, 1996; Cuttler S.H. The Law of Treason and Treason
Trials in Later Medieval France. 2003; Ziegler V.L. Trial by fire and battle in medieval German literature. 2004;
I'ne6oB A.T'., 3omorapeB A.IO. Oppanuu B Aurnmmu u 3amagnoii EBpore pannero CpeaHeBEKOBbS: NPOOJIEMBI
HCTOYHUKOBeAeHUs u uctopuorpaduu // IIpaBo B cpemnHeBekoBoM mupe. M., 2008. C. 155-168), mpomemaypa
paccMOTpeHusI JieNa B KOPOJIIEBCKOM CYIIE «BapBapCKUX KOPOJEBCTBY 3aTParvBaeTcs, HO MOAPOOHOrO OCBEIICHHUS He
TOJTy4aer.

3 Cm., Hamp., Lex Romana Burgundionum, 7.6.



B pamkax cyneOHOro mpolecca IO paccMaTpUBAEMbIM J€JaM MOXHO
YCIIOBHO BBIIENUTH CTAJUU J0CYACOHOr0 U Cy1eOHOr0 pacCMOTPEHUS JIeja, B XOe
KOTOPBIX COBEpIIAINCH, COOTBETCTBEHHO, NpoUEAyphl cOopa HEOoO0X0auMOoM
MH(OPMALIMY K PACCMOTPEHHMS Jela B COOTBETCTBHH ¢ HOPMAMH OOBIYHOTO TpaBa’.
NuunpmaropoM cyneOHOro Jena O MPECTYIJICHUH MPOTHUB KOPOJIEBCKOM BIACTH
MOTJIO BBICTYNUTHh KaK YacTHOE JIMIIO, TaK W Maructpar, O 4eM TOBOPAT Kak
ucropuorpaduueckie CBUAETENbCTBA, TAaK U MPABOBbIC MAMATHUKU. B yacTHOCTH,
oOBHHMTENSIMU caHOBHUKA CeBepuHa bos1us, oCyKIeHHOr0 OCTTOTCKUM KOPOJIEM
Urtanuun Teomopuxom AManoM Ha CMEpPTHYIO Ka3Hb 3a IIOCSTaTeIbCTBO Ha
BOCCTaHOBJICHHE «PUMCKHX CBOOOMI» (T.€. MPECTYIUICHHE MPOTUB KOPOJIEBCKOM
BJIACTH), BBICTYNWIM TpPOE OMAJIbHBIX KOPOJEBCKUX MPHUABOPHBIX — Bacunuid,
Onunvon u 'ayaeHIuil, Koraa oHU ykKe ObLIM, MO BCEH BUIUMOCTH, YACTHBIMU
muanamu’. JIpyruM IpEMepoM MOXKET CITYKHTb aeno I puropus Typckoro, KOTOPEI
Obl1 OOBMHEH B OCKOPOJEHUM BEIMYECTBA KOPOJEBBI (paHKCKUM rpadom
JIemactom®.

COOpHMKM HOPM pHUMCKOTO TIpaBa, COCTAaBJICHHbIE B TE€PMaHCKUX
«BapBAPCKUX KOPOJIEBCTBAX», COXPAHUIU TOJOXKEHHE O PACHIMPEHHOM COCTaBe
MMOTEHIUAIILHBIX OOBUHUTENEH ©O JenaM o crimen laesae maiestatis’. B
yacTHOCTH, «Pumckuii 3akoH OypryHaoB» (Lex Romana Burgundionum)
COOOIIAeT, UTO «T€, KTO HE UMEET IpaBa OOBUHEHUS, B COOTBETCTBHH C 3aKOHAMH,
ATO: HEe OOBUHSET HU pal ToCMoAWHA, WU JUOEPTHUH MaTpoOHa, WM YJIEHOB €ro
CeMBH, KpPOME TOJBKO MPECTYIUICHHH MpPOTHB Beimumst (crimen maiestatis)»®.
AHaJIOTHYHAst HOPMa, BOCIIPHHATAS U3 PUMCKOTO 3aKOHOJATEICTBA , CONEPIKUTCS
B «PumckoM 3akoHe BectrotoB» (Lex Romana Wisigothorum)'®, a taxxe
TpaHCIUpPYEeTCs B KOMMEHTapUM K 3aKOHOJATelIbCTBY JaHrobapmoB «Liber
Papiensis»''. Ocrrorexuit «dmukr kopomst Teomopuxay» (Edictum Theodorici regis)
TaK)Ke MPEeANUChIBACT MPUHUMATh CBUIETEILCTBA PabOB M 3aBUCUMBIX JIMI MpPU
OOBHUHEHUSIX B crimen maiestatis .

[ToMumMO 4YacTHOro JUIA WIM MarucTpara OOBHHUTEIEM MOT BBICTYNATh
Hekult advocatus de Parte Publica (agBoxat O0OIIECTBEHHOW CTOPOHBI),
yIIOMUHAEMbIH B CpeJHEBEKOBOM KoMmMmeHTapuu K Liber Papiensis, craryc
KOTOPOTO HE BIOJIHE ICEH, MOCKOJIbKY FepMaHIIbl HE 3HAJIM CIIEHUATU3UPOBAHHOTO

* VCIOBHOCTb BBIZENEHHS TAHHBIX CTaiHil OOBACHIETCA TeM, 4TO He BCeraa 00e CTaiy IMPEIleCTBOBAIM
BBIHECEHHIO IIPUTOBOPA, U HE BO BCEX CIIy4asX JaHHBIE CTaUM MOXHO 4€TKO AU PEPEHIIUPOBATD.

> Boorwit. Yremenne pumocodueit. M., 1990. C.198.

% Historia francorum (V, 49). Pycckossbransrii mepeBos eM.: Ipuropuii Typekuii. Mcropust dpankoB. M., 1987.

7 Crimen laesae maiestatis — OyKB. «IIPECTyIUICHHE YMaJleHHs BEITHUHMs», TEPMHH, MEPELICIIIMI U3 PUMCKOTO
MyOJIMYHOTO MpaBa B CPEHEBEKOBYIO FOPHANYECKYIO TepMHHOMOrHI0. O603HaYAN MIMPOKUIT CIEKTP MPECTYIUICHHU
MPOTHUB (PUT'YpBI IPABUTEISA M HHCTUTYTOB T'OCYIAPCTBEHHOMN BJIACTH.

¥ Lex Romana Burgundionum. 7.5. IlepeBox ¢ natumckoro mMoif — C.C. TeKcT MCTOYHHKA Ha S3bIKE OPHTHHAIA
nmoctyrieH B cetd MuTepHert: http://webu2.upmf-grenoble.fr/Haiti/Cours/Ak/

? Cm.: Codex Theodosianus, 9.6.0; Digestae, 48, 4, 7-8.

191 ex Romana Wisigothorum. Liber IX. Titulus III. Ne praeter crimen maiestatis servus dominum vel patronum
libertus seu familiaris accuset, hoc est, si accusaverint, non credantur,sed magis puniendi sunt.

' Cwm. Expositio ad Librum Papiensem, riocca x tutyny 9 Dmukra Porapu / Monumenta Germaniae Historica.
Leges Langobardorum. TekcT MCTOYHMKA Ha S3bIKE OpUTHHAJIA JOCTYICH B ceTi MuTepHeT: www.dmgh.de/

12 Edictum Theodorici regis, 49. Hoc etiam de familiaribus servari deberi censemus, qui cuiuslibet familiaritati vel
domui inhaerentes, delatores aut accusatores emerserint: excepto tamen crimine maiestatis.



WHCTUTYTA aJIBOKATOB WM MPAKTUKYIONIUX IOPUCTOB. M3 KOHTEKCTa JTOKyMEHTa
cleAyeT, UYTO JAaHHOE JIMIO BBHIMOJHSIO (DYHKIIMH CBOETO poja OOIIECTBEHHOIO
OOBUHUTENS, U HE MCKJIIOUEHO, YTO B JAHHOW POJIM MOT BBICTYNUTH OJUH W3
YJICHOB KOPOJIEBCKOT'O COBETa WM KOPOJEBCKUX NPHUABOPHBIX. OmpenesecHHyIo
MUKAHTHOCTh JaHHOM pOJIM MPHAAET TO, YTO ITOT «aJBOKAT» JIOJDKEH ObUT B
clly4ae MPUCYTCTBUSI OOBHHSIEMOIO B CYJE 3allUIIaTh UM KOPOJS B MOEAUHKE C
OOBHUHSIEMBIM, a B Clly4ae MOPAXKEHUS MOT OBbITh MEpesaH BMECTE CO BCEM CBOMM
MMYILECTBOM B PyKH OOBHHIEMOrO .

Bompoc o TOM, MOr M KOpPOJb BBICTYNAaTh OOBHHHUTEIEM B CYIACOHOM
TpOLeCCe JTHYHO, PElIaeTcsl, Ha MOl B3TUISA, B MOJIB3y OTPHIATEIBHOIO OTBETA .
Bectrorckuit  komexc «Cynebnass kaura» (Liber Iudiciorum) coxepxut
MPEANUCAHUE O TOM, YTOOBI BIACTUTENIM M €MUCKOIIBI HE TIPEACTABIISIIA CBOU Jiefia
B Cyldax JIMYHO, a IMOJb30BAIMCH [JIi STOTO YCIyraMu TMOJBIACTHBIX JIMII,
MMOCKOJIbKY «E€CJU KOpOJIb PElIUT BECTH CBOE JEeJI0 B CyJe JUYHO... KTO XKe
PELINTCS. IPOTHBOCTOATh eMy?» . YMECTHO HAIIOMHHTH O TOM, 4TO KOPOJb, KaK
HOCHUTEJb BBICIIEH Cy/neOHON BIaCTH B TE€PMAHCKUX «BapBAPCKUX KOPOJIEBCTBAX),
CTOSUT MPU PELIEHUH BOTIPOCOB JKM3HU U CMEPTH HaJl 3aKOHOM , €Tr0 TIepcoHa Oblia
BHE MOJO3PEHHS |, 4 €ro CBUAETEIHCTBO HE MOTJIO OBITh MOJBEPrHYTO COMHEHHIO,
M HE HYXKIAIOCh B IOATBEPIKACHHM KISTBOH'°. OUEBHAHO, YTO OOBHHEHHE
KOpOJIEM KOro-Tu00 W3 MOJJAaHHBIX B HM3MEHE BIJICKIO 3a CO0OM HEMEIJIEHHOE
MpU3HAHUE BHUHBI OOBHUHIEMOIO U MPUMEHEHHWE COOTBETCTBYIOIIUX CaAHKIIUH,
MpUYeM, XapaKkTep MPUTOBOPA 3aBUCET UMEHHO OT CTENEeHHU YOEKICHHOCTH KOPOJIs
B BUHOBHOCTH OOBHHsSeMOTo. M3BecTHO, Hampumep, YTO B OTHOIICHUU
OOBHHSIEMBIX B OCKOPOJICHMM KOPOHBI CBSIIICHHUKOB «KOPOJb TMEpeayMall, OH
OCBOOOJIUI WX OT OKOB W, HE NMPUYMHUB UM Bpefa, ACpKal UX B JOMax IO
CTpél)I(Cﬁ))lg.

3akoH KopoJs JiaHrob6apaoB PaTxuca ycTaHaBiauBaj, 4TO €CJIU 3asiBUTEIb
«IOXKEeNaeT TOBOPUTH UTO-TUOO IO Jedy KOpOJs, MO3BOJEHO TOMY MPUUTH KO
mBopuy (veniendum ad palatium)»®. CormacHo cBumerenbcTBy ['MHKMapa, B
00s13aHHOCTH JIBOPIIOBOTO rpad)a BXOIUJIO PEIICHHE BOMPOCOB O TOM, KaKue Jefa
HAJUIEXKANO TIepeaTh HAa PACCMOTPEHHE KOPOJS . B OTHOLICHHH MOX03PEBaCMbIX
B COBEPIICHUHU MPECTYIJICHUH MPOTUB KOPOJEBCKOM BJIACTH MOTJIM MPUMEHSThHCS
MBITKHA, O YEM KPACHOPEUMBO CBUAETENLCTBYET | puropunt Typckui: «MHorue u3
3aKJIIOYEHHBIX, CTpaAIllach Pa3IMYHOTO POJia MBITOK, CaMH MPOH3WIN Ce0sl MeYaMu,

> Cwm. HOpMy m3 3akoHa Parxuca: Illepyx E.A. 3aKOHBI 1aHroGapioB: OOBIYHOE MPABO JIPEBHErEPMAHCKOTO
mwiemenn (K panHemy sTHOreHe3y wranbsHileB). M., 1992. C.120. Heo0xoqumMo OTMETHTbH, YTO XOTSA YYaCTHUK
TMpollecca MOT' BHICTABUTh HA IOEMHOK CBOETO IMPEICTABHUTENS, TEM HE MEHEEe, OH JINYHO HEC OTBETCTBEHHOCTH 3a
UCXOJI ITOEANHKA.

'Y CynebHas mpakTHKa MOKAa3bIBAET, YTO KOPONb MOT BHICTYNATh OJHMM H3 OOBMHHTENEH B LEPKOBHOM Cy/e
(Historia francorum V, 49), ogHako Ha moA00HKIE JejIa €ro IOPUCAUKIINS HE PacpOoCTpaHsIIach.

'3 Liber Iudiciorum, III, 1. Texcr mamsTHEKa gocTynen B cetr MuTeprer: http:/libro.uca.edu/veode/visigoths.htm

' Edictum Rothari, IL.

"7 Liber Iudiciorum II, 7.

** Wihtraed, 16.

' Historia francorum (V, 49).

2% ITur.mo: Ilepsyn E.A. 3akousl manrobapmos... C.120.

2! Hincmarus. De ordine palatii, 21.



a HEKOTOpBIC yMEpIH BO BpEMs IBITOK» . IIBITKH MOIJIH COBEpIIATHECS B
MPUCYTCTBUM KOPOJISL WJIM KOPOJEBBI, HEPEAKO MPU HUX HEMOCPEICTBEHHOM
ydqacTuu B mpoueaype  jgompoca”.  Ilopsanok  mpuMeHEHUs  TBITOK
perIaMeHTUPOBAJICS ICMCTBOBABIIIUM 3aKOHOAATEILCTBOM, U TpeOOBaJl B KAa4eCTBE
HEOOXOJUMOI'0  YCIOBUS JJIA MX TPUMEHEHHUS  HalUyue JOCTOBEPHBIX
CBUICTENBCTB CO CTOPOHBI OOBHHEHHS . IIpH OTCYICTBHH HEOOXOJUMBIX
CBUJICTEIILCTB JIEJI0 Pa3peniagoch MyTeM MPUHECEHUS OUUCTUTEILHON KIISTBBI WU
MPOBENICHUS CYAEOHOr0 MOeUHKA.

Jlena, cBsA3aHHBIE C MPECTYIUICHUSIMH MPOTUB KOPOJICBCKOW BJIACTH, OBLIU
MOJCY/IHBI KOPOJIEBCKOMY CyIy B Ka4eCTBE CyJa MepBOM MHCTAaHUUH. TuTyioMm 9
3aKOHAa KOpoJs JaHrobapaoB PoTapu ObLIO YCTaHOBJIEHO, YTO OOBHHEHHE O
MOCSATAaTeNIbCTBE Ha KU3Hb KOPOJIS COBEpIIAIOCh mepen KopojeM. CxomHas
MpaKkTUKa, IO BCEW BHAMMOCTH, OBLJIJa BO BCEX TEPMAHCKHX BapBapCKHUX
KOpOJIeBCTBAX . MCKIIOYEHHe COCTABIISIN Je7a, CBA3AHHBIC C OOBHHCHHAMH B
aJipec BBICILIETO TyXOBEHCTBA, MOCKOJIbKY B OTHOIIICHUH HUX JEHCTBOBAIM HOPMBI
O TMOABEJOMCTBEHHOCTH, YCTaHOBJIEHHbIE B 355 roay yKa3oMm wumIeparopa
KoHcTaHIus, corjacHO KOTOpPOMY €MUCKOINbBI, OOBHHSEMBICE B COBEPIICHUU
YTOJIOBHBIX MPECTYIUICHUH, TOJDKHBI OBLIM OTBEYATh IMEpeJl CYJ0M EMUCKOIOB, U
MOTJIM aIeIUIMPOBaTh K MMIIEPCKHM AIe/UIIMHOHHBIM cyaaM . XO0x CyaeGHOro
nporecca Haa ['puropumem Typckum MOATBEp)KIAaeT TO, YTO JAHHBIN TMOPSIOK
MOJIBEIOMCTBEHHOCTH JI€JI COXPaHsJI CHIIY B KOpoJieBcTBe (paHkoB U B VI B. H.3.

B kxoMMeHTapuu K 3aKOHO/IATENILCTBY JIAHT00API0B COXPAHMIUCH (POPMYJIBI
OOBMHEHHS U OINKWCAaHUE TMPOLECCYabHBIX JICMCTBUN, COBEPIIABIIUXCS B
KOPOJIEBCKOM CYJIE B XOJI€ CIIYIIAHMSI JieJia O MOCATaTeNIbCTBE Ha KU3Hb MPaBUTENSA
uiau  0e30MacHOCTh TrocyaapcTBa. TekcT coaepkuT GOopMynbl U JEeUCTBUS
cienytouiero coaepxkanus: «Iletp, Ham rocmoauH u umneparop, win [lasedn,
anBoKat pars publica, TOBOPUT TO, YTO Thl COBETOBAJICS WJIM YMBIIJISIIT IPOTUB €T0
KU3HU WU JKU3HU KOPOJIS, WKW TOCMeN OeXaTh U3 3eMellb, WM MPUTIACH UIn
MIPUHSJT BparoB KOPOJS B 3eMJISIX, WM [pa3iuyHble Apyrue oOBUHEHHs]. «S He
coBepmias 3Toro». Eciaum O0OBUHHUTENH OTCYTCTBYET, IyTh OH JOKaXeT
HEBUHOBHOCTH KJIATBOM, KaK TOBOPAT HEKOTOPHIE, C COMPUCSHKHUKAMU;, a €CJIM OH
MPUCYTCTBYET, MyCTh OOBHHEHHBIA 3alUTUT ce0s B MOCIHUHKE; TAKUM 00pa3oM,
OJIHAKO, YTO KOTJa OH KJISHETCS, aJBOKAT HE MOKJSJICS Mpex]e. DTO COIJIACHO
06b14at0. Ho COracHO JTydIIM MHEHHUSIM, OH JOJDKEH KISICTHCS OIUH» .

Konexc xoposns Anbdpena Takxke OCTaBiIsAI BOZMOXKHOCTh OOBUHSIEMOMY B
MOCSATATEILCTBE HA JKU3Hb KOPOJS 3alUTUTHCS TMOCPEACTBOM OYHCTUTEIBLHON
KIISITBBI, PABHOII KOPOJEBCKOMY BEpreibay . Bompoc o TOM, KakuM 06GpasoM B

22 Historia francorum (X, 18).

%3 Historia francorum (VI, 35).

** Liber iudiciorum VI, 2.

> Lex Salica XVIII; Alfred, VIL

26 Cm.: Jlxone A.X.M. TIpaBocyaue antuaHoro Mupa // I'nbens antudaoro mupa. Pocros-Ha-J{omHy, 1997.

7 Iur. mo: Radding C.M. Legal Theory and Practice in Eleventh-Century Italy // Law and History Review, Ne 21
(2003). P.377-382. IlepeBon moii — C.C.

* Alfred, 4.1. Pycckos3eluHbIii mepeBoj CM.. XpecTOMaTHs IO HCTOpPHHM cpeaHnx BekoB. T. 1: Pammee
cpenHeBexkoBbe. M., 1961.



TrepPMAaHCKUX BAapBAPCKUX KOPOJEBCTBAX OUMCTUTENbHAS KISATBA MPUMEHsUIACH T10
OTHOIICHUIO K PUMCKOMY HACEJIEHUIO, TPeOyeT JOMOTHUTEIBHOIO UCCIAEAOBAHUS.
W3 aHrnocakCOHCKOro mpaBa M3BECTHO, YTO YY>KECTpaHell (gest) paccMaTpuBajCs
B Ka4ecTBE  CIEIUaJbHOrO  CyOBeKTa  TpaBa,  KOTOphIH  oOiamai
MIPaBOCIIOCOOHOCTBIO, U MMEJI BO3MOKHOCTh OYHUCTUTH CceOsl KISATBOW y ayraps,
TIPOM3HOCS TIPU 3TOM (OPMYITy KIISTBEI CBOEro Hapona (sylfes ade)”™.

[lopsiok npuHeceHus! KISATBHI 10 JeTy, OLIEHUBAEMOMY B JIBaLIaTh U Oojiee
COJIUJOB, TPeOOBaJl B COOTBETCTBUM C OOBIYAsIMU JAHT00ap0B MPUHECEHUS
KIATBBI Ha cBATOM eBaHrenuu (ad euangelia sancta) B CONMPOBOXIECHUU
JIBEHA/IIATH COMPHCSKHUKOB . IIpefoCTaBICHHAS OOBHHSIEMOMY BO3MOXKHOCTb
3alUTUTh ceds B moeauHke (per camfionem) Takke TpeOoBana BBIMOIHEHUS
OnpejieieHHbIX  (popManbHOCTEW, B  YaCTHOCTH, CyAbS  JIOJDKEH  ObLI
yIIOCTOBEPUTHCS, YTO JIMLO, BCTYMAIOIIee B IOEJUHOK, HE HMeEeT Mpu cede
KOJIZIOBCKUX CHAJI00MI WIIM aMyJIETOB, «HO JIMIIb TOJBKO CBOE OPY>KUE, O KOTOPOM
GBLIO JJOTOBOPEHO»" .

B oTHOmIEHHH CBSLIEHHOCIY)XUTENIEH MPOLECC OCYLIECTBISIICS, MO BCeH
BUJIMMOCTH, B COOTBETCTBUM C HOPMAMH KaHOHMYECKOI'O MpaBa, MOATBEPKICHUEM
Yero MOXET CIYKUTb cyaeOHbId mpouecc Han ['puropuem Typckuil, KOTOpPBIH,
Oyayuu enuckorom ropojia Typa, ObL1 OJICYyIeH coOpannio enuckonoB. CoraacHo
CBUJIETENICTBY CaMOro MOACYJIUMOT0, coOpaHue ObUIO CO3BAHO IO MOPYUYEHHUIO
KOpOJisi, U MPOXOJWiIo B Bwle bepHu, Kyna mpuObLI M caM KOpoib. bwuio
3aciylliaHo OOBMHEHHME OT OJHOTO M3 CBUJETENe — emuckona ropoaa bopmo, u
KOpPOJIb TPOU3HEC KpaTKoe oOpalleHue, coaep:xkanue koroporo ['puropuii Typckuit
nepenaer ciuenyroumMm obpaszom: «OOBUHEHHE, TNPEIbIBICHHOE MOEH JKeHe,
ABIIAETCS TMO30pOM W it MeHs. Mrtak, eciu Bbl cuuTaeTe HY>KHBIM BBI3BaTh
CBUJIETENIC NMPOTUB EMUCKOIa, TO BOT OHM 31ech! KoHeuHo, eciiu BaM KaxkeTcs,
YTO HUYETO 3TOro He ObUIO M YTO €MUCKONY MOKHO BEPUTH, TO TOBOPUTE, S OXOTHO
BBICIYIIIAIO BAIlle TpEUIoKeHHe» ~. Ilocie 06CYRKIeHHS OBLIO PEIIeHO, YTOOBI
OOBHMHSIEMBIiA, ITOCJIE TOTO KaK OTCIYXAaT MECCY B TPEX alTapsx, KISATBONH ONpOBEpr
BO3Jaraembie Ha Hero oOBuHeHMs. Kak ormeuaer ['puropuii Typckuii, «X0Ts 3TO U
MPOTHBOPEUNIO KAHOHAM, OJHAKO OBLIO HCIIOMHEHO Pagd KOpoms» . Takum
o0Opa3oM, coOpaHuE€ EMUCKOIOB MPUHSIO pElIeHWE O TOM, YTOOBI MpPaBOCYAHE
COBEpIIAJIOCh HE B COOTBETCTBMM C HOPMAaMH KAaHOHUYECKOro IpaBa, a B
COOTBETCTBUM € TE€pPMaHCKMM  MPAaBOBbIM  OObIYaeM, IMOCKOJIbKY  3TO
COOTBETCTBOBAJIO BOJIE KOPOJIS.

HecniocoOHOCTh OOBHMHSEMOIO OUYHUCTUTH CE€0S B KOPOJIEBCKOM CYZAE MyTeM
KJISTBBl WJIM TOEJUMHKAa PAacCMAaTPUBAJIOCh KAaK CBHUJIETEIHCTBO JIOCTOBEPHOCTH
oOBHHEHHMsI. B cOOTBETCTBUM € 3aKOHOJIATEIBCTBOM JIaHTO0APA0B, B Clyyae, €Ciu
OOBMHMTENIb CMOXET J0Ka3aTh «UCTUHHOCTh [OOBMHEHHsA|, TPOTUB KOTO OH
rOBOPHWJI... MYCTh OyJeT [TOT], MPOTHB KOTO JAOKa3aldH, OCYXKIEH M MOIYyYUT

%% Wihtraed, 20. ITepeox moii — C.C.

3% Edictum Rothari, 359. Cwm.: Illepeyx E.A. 3akoms! nanro6apos. .. C.59.

3! Edictum Rothari, 368. Llut. mo: Illepyx E.A. 3akous! manrobapmos... C.61.
32 Historia francorum (V, 49).
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TIPUrOBOP COOOPA3HO C TOCTOMHCTBOM JeNa» . B dIHKTe KOpONs JaHro6apioB
PoTtapu comepxuTcsi MpeanucaHue O TOM, YTO «ECIM KTO-JIMOO 3aMBIIUISIT WA
COBCIIAJICS TTPOTUB XU3HHU KOPOJIS, TIOJBEPracTCsl CMEPTHON Ka3HH, U BCE BEIIH
ero KOH(i)I/ICKYIOTCSI»%. B Bectrorckom 3akonomatenbctBe VII B. H.3. moapoOHO
pacKphIBacTCS CAHKIIMS 32 COBEpPIICHUE MPECTYIUICHUS MIPOTUB JKU3HU KOPOJIS WITH
KOPOJICBCKOW BJIACTH — BUHOBHBIN JOJKEH OBITH MpEJaH CMEPTH, JUOO, €CIIU I10
MUJIOCTH KOPOJII €My COXpaHeHa KM3Hb, — JIMIICH 3PEHUs, a BCE €r0 MMYIIECTBO
KOH(UCKYETCsl B MOJIB3y KOPOHBI . B mpomssenenuu Ilasra Juakona «cropus
JaHTO0apI0B» COXPAHWIOCh CBHJECTEIBLCTBO O TOM, YTO KOTJa HEKTO AHCHPHT,
«HE JIOBOJIBCTBYSCH IPABICHUEM TepPIIOTCTBOM (PPUYIBIEB, BOCCTad IPOTHB
KyHuHKmepTa W TOTBITAJCS Y3YpPIUPOBAaTh KOPOJEBCKYIO BIIACTH», OH OBLI
CXBadeH B BepoHe U J0CTaBIICH K KOPOJIIO, M TOT/Ia «y HETO OB BBIPBAHHI TJI1a3a,
M OH ObLI OTHpPAaBICH B H3rHaHHE» . CXOmHAs paclpaBa ObLia y4MHEHA HAal
repuoroM KopBojoMm, KOTOpbIN «HaHEC OCKOPOJEHUE KOPOJIIO», MOCIE YEro «y
HEro GBLIM BBIPBAHbI I71a3a, X OH HPOIOIDKAN KHTh B II030PE»° .

TepMuHONOTHS W COJACpXKAHWE W3JOKCHHBIX BBHIIE HOPM TIpaBa,
YCTAaHABJIMBAIONINX B KAYECTBE CAHKIIMW 3a MPECTYILICHUS MPOTHB KOPOJIEBCKOMH
BJIACTH CMEPTHYIO Ka3Hb W KOH(HUCKAIIMIO HMYIIECTBA, IMOATBEPKIAIOT, YTO
CYIIECTBCHHOE BIUSHHUE Ha TIPOIECC WX IO3UTUBALIMM B PAHHECPEIHEBEKOBOM
r€pMaHCKOM IIpaBe OKaszaJlo pUMCKoe npaBo. Hanbosee 4eTko puMcKoe BIUSHUE
MIPOCTICKUBACTCA B OCTTOTCKOM «3aukTe Teomopuxa», B KOTOPOM H3JIOKCHHUE
HOPMBI O KOH(HCKallMd HWMYIIECTBA COJEPKHUT CCBUIKY «B COOTBETCTBHU C
3akoHaMn» (secundum legum cauta), moapa3zymeBarollyto, Mo BCEe BUIUMOCTH,
PUMCKHE 3aKOHBI O TMPECTYIUICHUSX IPOTHB BEJIMYUS, B TOM YHUCIE, DJIUKT
MMIIepatopoB Apkamust 1 [oHOpHs, H3BecTHEIH Kak «Lex Quisquisy’ . O TOM, 4TO
JaHHAs HOpMa MPHUMEHSIAch B CYIACOHOW MPAKTUKE OCTITOTCKOTO KOPOJICBCTBA,
CBUJETEIBCTBYET Npon3BeAcHrue CeBepuHa bosmms, B KOTOpOM aBTOp OTMEYacT,
9TO OBLJI MPUTOBOPEH K CMEPTHOM Ka3HU M KOH(HCKAIIMU UMYIIecTBa: «MeHs ke
TENeph, yIaduB Ha MATHCOT MHJIb, OCTABUB 0€3 3aIIUTHI, TPUCYIUIN K CMEPTH U
KOH(MUCKALMHE UMyIIeCTBay . Ha BIMSHHE PUMCKOrO 1IpaBa, [0 BCeil BHANMOCTH,
yKa3bIBAIOT M yMoMsHyThie IlaBiaom JlmakoHoM Takue ¢GopMbl HaKa3aHUs, Kak
«m3rHanue» (exilium) m «xku3Hb B mo3ope» (vita dedecorosa), umerorue
OIPEAEIEHHOE CXOACTBO C PUMCKOM ITPAaBOIIPUMEHUTEIBHONU PAKTUKON

HeoOxomumo, OgHAKO, OTMETUTH, YTO, HECMOTpPS Ha OYCBHUAHBIC (aKThI
BIUSHUS PUMCKOTO IIpaBa Ha IMMO3WTHBAIMIO pPAacCMaTPUBACMBIX HOPM, HET
JOCTaTOYHBIX OCHOBAaHHMH JIJI1 BBIBOJA OO0 WX TOJHOW PpELENIHA U3 PUMCKOTO
nmpaBa. XapaKTepHO, YTO HOPMBI CXOJHOTO COJEpXKaHUS TPOCICIKUBAIOTCI B

** Ilur.mo: Ilepsyx E.A. 3akoms! manro6apaos... C.120.

33 Ilur.mo: Ilepsyn E.A. 3akoust manrobapos... C.17.

% Liber Iudiciorum, I1, 6.

37 Historia langobardorum (VI, 3).

*% Historia langobardorum (VI, 25).

* Wmmnepatopckoe moctanosnenue 397 roma, Bomenmee B Komekc KOCTMHMaHa, B COOTBETCTBHH C KOTOPBIM
BUHOBHBIH B «yMaJE€HHH BEIHYHs MOIJIEkKAJ Ka3HU, a €ro MMYIIECTBO — KOH(UCKAIUK B NONb3Y ¢ucka. [ern
OCYX/IEHHOT'O IPUCYKAATIHUCH K HAKa3aHUIO OECUECTHEM.

0 Boommit. Yremenue dunocodueii... C.198.

*! B pumcKkoM npaBe CXOJIHbIC HAKA3aHMs H3BECTHBI Kak deportatio u infamia.



AHTJIOCAKCOHCKOM IIPAaBE, KOTOPOE HCHBITHIBAIO 3HAYUTEIIBHO MEHBIIEE BIIUSHUE
PHUMCKOTO TMpaBa, HEXKEJIW NPAaBO KOHTUHEHTAJIbHBIX TepMaHuUeB: «Eciu Kro-
HUOYAb 3JOYMBINUISAET MPOTUB JKU3HU KOPOJS JUYHO CaM WU IOCPEIACTBOM
MpeoCTaBICHUsT YOeXHUIlla M3THAHHUKY, WIM OJHOMY M3 €ro JIJIel, TO OH
BO3MECTUT CBOE€HM JKM3HBIO M  BCEM, 4YeEM Bnaz[eeT>>42. ITamsTHUKH
paHHECPETHEBEKOBOW  HCTOpuUOrpadMy  JAalOT OCHOBaHMs  Tojlarath, 4TO
MOCSATATEIHLCTBO Ha KU3HBb WM BJIACTh KOPOJS B JAPEBHErEPMAHCKUX OOIIECTBaX
TAK¥KE€ MOIJIO KapaTbCs CMEPTHOM Ka3HbIO, KAaK, HAIIPUMEDP, B CIy4ac PaclpaBbl,
YYMHEHHOUN KoposieM DpMaHapuxoM Hajl CyHUIIBIOM B HAaKa3aHHUE 32 U3MEHY €€
6paTBeB43. [Ipu >TOM W3BECTHO, YTO B TPAAUIIMOHHBIX T€PMAHCKHX OOIIECTBax
JIUII0, BUHOBHOE B MPECTYIUICHUH, MOTJIO ObITh OOBSIBIEHO THHI'OM BHE 3aKOHA,
MOCJIE 4Yero IOTEpPNEBIIMM HWMEN MPaBO HAIOKHUTh PYKYy HA HMYLIECTBO
npeCTynHI/IKa44.

Hcxons u3 3T0ro, MOXKHO BBICKA3aTh IIPEAMNOJIOKEHUE O TOM, YTO PA3BUTHE
MPEACTaBICHUA O MPECTYIJICHUSX MPOTHUB MyOJUYHON BIACTU CKJIAJBIBAJIOCH B
PUMCKOM M TE€pPMAaHCKOM OOIIECTBaX  pPa3HbBIMU MYTSAMH, OJHAKO, aKTUBHOE
B3aUMOJICMCTBME [JIAHHBIX TMPEACTAaBICHUN Mpoucxoauio B V-VI Bekax, u
BBIpAXXaJIOCh, NPEUMYIIECTBEHHO B (opMe BIUSHUS PUMCKOrO IpaBa Ha
MO3UTUBAILIUI0 HOPM O crimen laesae maiestatis B TEPMAHCKUX MPABOBBIX
NMaMATHUKaX. XapakTep JaHHbIX HOPM  MOATBEPXKAAET, YTO  KOPOJb
paccMaTpuBajCd B paMKaxX TI€pPMAHCKHX «BapBAPCKHUX KOPOJIEBCTBY» KaK JIHIIO,
CTaTyC KOTOPOT'O PEryJIMpoBaJICS HOPMaMH ITyOJUYHOTO TpaBa.

Takum 00pa3om, BBHITIOJHEHHBIH aHAlNW3 TMO3BOJIMI PEKOHCTPYHUPOBATH
OCHOBHBIE JTalbl CYyJIeOHOro Tpollecca MO JejlaM O MPECTYIJICHUSIX MPOTUB
KOPOJIEBCKOW BJIACTH, YTOUHUTH MOJHOMOYMS CTOPOH JaHHOI'O MPOILECCa, a TaKKe
YCTAHOBUTh, YTO OJJEMEHTbl PUMCKOW JOKTPUHBI O NPECTYIJICHUSAX MPOTUB
«BEUYHS» OBLTM MHTETPUPOBAHBI B TPABOBYIO CUCTEMY I'ePMaHCKUX «BapBapCKUX
KOPOJIEBCTB)», UTO SIBJISIETCA €LI€ OJHUM APTYMEHTOM IPOTUB IPEICTABICHHUN O
Cyry0o 4YacTHONPABOBOM (MaTPUMOHHAIBHOM) XapaKTepe paHHECPETHEBEKOBBIX
rOCyAapCTBEHHBIX I/IHCTI/ITYTOB45.

*2 {ur.mo: XpectoMarus 10 UCTOpHH cpennHux Bekos. T. 1: Panmee cpemmeBekosse... C. 609.

# Getica, § 129. Cm.: Mopaan. O mpoucxoxkaeHnn u aesausx rero (Getica) - BeTynuT.craThs, mep., KOMMEHT.
E.Y.Ckpxunckoii / Mopnan - M., 1960.

* Cm.: Cara o Xpadukerne romu ®peiipa // Ucnauackue carn. Mpmanackuii smoc. M., 1973.
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